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PER CURIAM.

The dispogtive issue presented in this apped is whether defendant, a hotel/resort operating in
Cancun, Mexico, purposefully availed itsdf to the privilege of conducting business in Michigan, thereby
subjecting itsdlf to limited persond jurisdiction in the courts of the State of Michigan. We hold that
defendant did not possess sufficient minimum contacts with Michigan to warrant the exercise of
persond jurisdiction.

In January, 1988, plaintiffs decedent, Ross Marino, drowned in the Gulf of Mexico. Decedent
had alegedly been swimming off the beach adjacent to defendant’s Tucan Cun Beach Resort and Villas
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in Cancun, Mexico, where he and a companion were staying.



In January, 1991, plaintiffs commenced this action in the Oakland Circuit Court aleging
negligence and wrongful desth. After service of process', defendant failed to answer or otherwise
respond to plantiffs complaint. On July 7, 1992, plantiffs moved for a default judgment. At the
hearing on the moation, the circuit court requested plaintiffs counsd to submit a brief on the issue
whether it had persond jurisdiction over defendant. Thereafter, the lower court entered a default
judgment againgt defendant.

After plaintiff ingtituted garnishment proceedings againgt defendant, defendant moved for relief
from judgment. The lower court denied the motion after concluding that it possessed persond
jurisdiction over defendant. Defendant's motion for reconsideration was later denied. Defendant now
appeds, and wereverse.

On gpped, defendant contends that it possessed insufficient minimum contacts with Michigan
for the circuit court to exercise persond jurisdiction over it condgstent with the Due Process Clause of
the Fourteenth Amendment. We agree.

The following sdient facts are not in dispute. Decedent decided to vacation a defendant’s
resort after contacting the Bee Kalt Travel Agency of Birmingham, Michigan. Pursuant to decedent's
request for information, a representative of the travel agency had mailed decedent severd fliers that
detailed available charter packages. Decedent decided to purchase a charter package to Cancun that
was offered through travel wholesder Hamilton, Miller, Hudson and Fayne. Sdlecting from one of the
various lodging options listed on the wholesder's flier, decedent chose to stay at defendant hotel. The
travel agency arranged decedent's vacation through the wholesdler.

In creating the charter package to Cancun, the wholesaler's presdent, Michadl Fayne, traveled
to Mexico to ingpect hotels and to negotiate contracts for the renta of hotel rooms that the wholesaler
could sl to customers who enrolled in one of its charter packages. While in Mexico, Fayne ingpected
defendant’ s hotel and negotiated a contract with defendant’s representatives for the advance purchase
of ablock of rooms. Upon the conclusion of the negotiations, Fayne returned to Michigan.

Thereafter, defendant faxed Fayne a memorandum to confirm the terms of the agreement aong
with a contract that Fayne was asked to sign and return. The contract provided that the wholesaer
would pay defendant $82,000 in exchange for the renta of a Hock of twenty rooms that, between
December 15, 1987, and April 15, 1988, the wholesdler could use at its discretion.  The price the
wholesder paid defendant was not affected by the wholesder’s ability to resell the rooms to its own
customers. The contract provided for no continuing relationship between the parties and provided that
al contractud terms "will be under the jurisdiction of the Mexico City Law Courts” Fayne executed
the contract and returned it to defendant in Mexico.



The wholesaler then composed and printed fliers to advertise the charter package it offered in
Cancun. Included on the fliers was a brief written description of the severd hotels in which a charter
traveler could choose to stay. Although defendant was among those listed on the flier, defendant
provided no input in either the substance or the digtribution of theflier.

The fee decedent paid for the charter package and hotd reservations was sent to the
wholesder. Decedent had no contact with defendant prior to his arivd in Mexico. Findly, after
decedent's death, defendant faxed the wholesder two letters, each requesting ingtructions on the
handling of decedent's body.

Faintiffs do not argue that defendant’s contacts with Michigan are sufficiently "continuous and
systematic" so asto support genera jurisdiction under MCL 600.711; MSA 27A.711. Instead,
plaintiffs contend that jurisdiction exists pursuant to Michigan'slong-arm statute, MCL 600.715; MSA
27A.715, which extends limited persond jurisdiction to out- of-state defendants on the basis of specific
acts or contacts with Michigan.?

In Mozdy v Lopez, 197 Mich App 356, 358-359; 494 NW2d 866 (1992), this Court stated
that:

There are two issues in deciding whether a court of this date can exercise
jurisdiction under this statute. First, whether the rules of statutory construction support the
exercise of jurisdiction over the defendant[]. Second, whether the exercise of limited
persond jurisdiction violates the Due Process Clause of the Fourteenth Amendment.
Witbeck v Bill Cody's Ranch Inn, 428 Mich 659, 666, n 3; 411 NW2d 439 (1987);
Walter v M Walter & Co, Inc, 179 Mich App 409, 412; 446 NW2d 507 (1989).

The issue of statutory construction need not be reached, however, if the exercise of jurisdiction would
violate due process. Witbeck, supra at 666; Mozdy, supra at 359; Gooley v Jeffer son Beach Marina,
Inc, 177 Mich App 26, 30; 441 NW2d 21 (1989).

Due process "does not contemplate that a state may make binding a judgment in personam
agang an individua or corporate defendant with which the state has no contacts, ties, or relations”
Witbeck, supra at 666, quoting Int'l Shoe Co v Washington, 326 US 310, 319; 66 S Ct 154; 90 L Ed
95 (1945); see dso Hughes v Cabanas del Caribe Hotel, 744 F Supp 788, 794 (1990), aff'd 947 F
2d 945 (CA 6, 1991). The exercise of persond jurisdiction comports with due process only if defendant
has "purpossfully established 'minimum contacts in [Michigan] 'such that the maintenance of the suit does
not offend traditional notions of fair play and subgtantid jugtice™ Witbeck, supra at 666, quoting Int'l
Shoe, supra at 316; see adso Burger King Corp v Rudzewicz, 471 US 462, 474; 105 S Ct 2174; 85 L



Ed 2d 528 (1985); 161 ALR 1057 (1945). Due process is not satisfied Smply because a contact with
this state was “foreseeable.” Witbeck, supra at 666-667. Instead, “the foreseeability that is criticd to
due process andysis. . . isthat the defendant’ s conduct and connection with the forum State are such that
he should reasonably anticipate being haled into Court there.” Witbeck, supra a 667, quoting World-
Wide Volkswagen Corp v Woodson, 444 US 286, 297; 100 S Ct 559; 62 L Ed 2d 490 (1980).

In Mozdy, supra at 359, this Court summarized the standard for determining whether minimum
contacts exist asfollows:

Whether sufficient minimum contacts exist between a nonresdent defendant and
Michigan to support exercisng limited persond jurisdiction is determinable by a three-part
tes. Fird, the defendant must have purposefully availed itsdf of the privilege of conducting
activities in Michigan, thus invoking the benefits and protections of this sate's laws.
Second, the cause of action must arise from the defendant's activities in the state. Third,
the defendant's activities must be so substantially connected with Michigan to make the
exercise of jurisdiction over the defendant reasonable. Moore v McFarland, 187 Mich
App 214, 218; 466 NW2d 309 (1991); Walter, [supra at] 413.

See Witbeck, supra 667-669. Additiondly, where the case involves a nonresdent dien defendant, the
third criterion is assessed with specid emphasis on the "unique burdens placed on one who must defend
onedf in aforeign legd sysem.” Asahi Metal Industry Co v Superior Court, 480 US 102, 114; 107
S Ct 1026, 1033; 94 L Ed 2d 92, 105 (1987); see Mozdy, supra at 361.

v

In the case a bar, the first prong of the minimum contacts test is not satisfied. Defendant is a
Mexican corporation that has no offices, employees, or operations in Michigan. Defendant has no
gpecific marketing plan amed a prospective customers in Michigan. Nor did defendant solicit the
busness of the Michigan-based travel wholesder who, on its own accord, sent a representative to
Mexico to negotiate a temporary rental of hotel rooms. Defendant’s sole purposeful contact with
Michigan occurred when, in response to the contact that had been initiated by the Michiganbased
wholesder, it faxed the wholesder a contract to memoridize the agreement that had been reached in
Mexico. The contract involved neither the performance of services in Michigan nor the sde of any
product to be brought into Michigan. Furthermore, the contract contemplated no continuing arrangement
between the parties but, instead, memoridized the single, temporary purchase of a block of roomsin a
Mexican hotd. In fact, defendant specificdly avoided avalment to the protection of Michigan law by
providing that the terms of the contract would be under the authority of Mexican courts. Moreover,
defendant played no role in ether the compogtion or didtribution of the advertisements the wholesaler
printed in attempt to resdll the rooms it had purchased. Nor had decedent made any contact with
defendant prior to hisarriva in Mexico.



Under these circumstances, we conclude that defendant did not purposefully aval itsef to the
privilege of conducting activities in Michigan. Khalaf v Bankers & Shippers Inc, 404 Mich 134, 148;
273 NW2d 811 (1978); see Hughes, supra. Therefore, defendant's limited connection with this date
was not such that it would be reasonable for it to expect to be hauled into a Michigan court. See
Witbeck, supra a 667, quoting World-Wide Volkswagen, supra a 297. Accordingly, we conclude
that the trid court erred in concluding that it had jurisdiction to render judgment over defendant.

Our conclusion that defendant’s contacts with Michigan do not satisfy the first prong of the due
process andyss makes discusson of the remaining criteria unnecessary. Nevertheless, we conclude that
the second and third prongs of the due process test are amilarly unsatisfied. We rgect plaintiffs
contention that decedent’s death by drowning in the Gulf of Mexico arose from or is sufficiently
connected to defendant’s decision to rent a block of rooms to a Michigan-based travel wholesaler who,
in turn, re-rented one such room to a Michigan resdent. See Hughes, supra; see generdly World-Wide
Volkswagen, supra. Furthermore, it would not be reasonable to force defendant, a Mexican business,
to travel to Michigan to defend againg actions that occurred exclusively in Mexico. Indeed, such an
extenson of jurisdiction would force defendant to retain counsd in a foreign county and send its
representatives, witnesses, and experts from Mexico to Michigan. Moreover, the resolution of the case
would force Michigan courts to trandate and interpret Mexican law regarding the duty a hotel owes a
tourist who decidesto swim in coastal waters adjacent to property owned by the hotel.

We regject plantiffs contention that the Sixth Circuit's decison in Theunissen v Matthews, 935 F
2d 1454 (CA 6 1991), supports a contrary holding. In Theunissen, the defendant maintained a
resdence in Michigan and conducted a business in Windsor, Ontario, that regularly contracted with
Michigan businesses to ship goods to Michigan. Moreover, the incident spawning the lawsuit in
Theunissen occurred while the plaintiff, a truck driver resding in Michigan who had contracted with the
defendant to ship defendant’s goods into Michigan, was preparing goods to be transported to Michigan.
In short, the contacts with Michigan possessed by the defendant in Theunissen are Sgnificantly greeter
than those possessed by defendant in the ingtant case. Accordingly, we do not consider the conclusion in
Theunissen useful in directing our resolution of the case & bar. We consder the facts of this case far
more anadogous to the circumstances involved in both Witbeck, supra, and Hughes, supra. Therefore,
we consder the holdingsin Witbeck and Hughes sgnificantly more ussful in guiding our conclusion.

In accordance with the foregoing, we hold that plaintiffs have faled to satify their burden of
showing that the exercise of persona jurisdiction over defendant would be consgtent with the Due
Process Clause of the Fourteenth Amendment. Thus, because a judgment entered without persond
juridiction is void, Thos P Gonzalez Corp v Consgjo Nacional de Produccion de Costa Rica, 614
F2d 1247, 1255 (CA 9 1980), the judgment of the circuit court must be vacated.

Reversed.
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! In view of our resolution of the minimum contacts issue, we choose not to address the question of
whether the service of process was legaly deficient

2MCL 600.715; MSA 27A.715 providesin full:

The exisence of any of the following relatiornships between a corporation or its agent and
the state shall condtitute a sufficient basis of jurisdiction to enable the courts of record of
this state to exercise limited persond jurisdiction over such corporation and to enable such
courts to render persona judgments againgt such corporation arising out of the act or acts
which create any of the following raionships:

(1) Thetransaction of any business within the Sete.

(2) Thedoing or causing any act to be done, or consequences to occur, in the state
resulting in an action for tort.

(3) The ownership, use, or possession of any red or tangible persond property situated
within the Sate.

(4) Contracting to insure any person, property, or risk located within this sate at the time
of contracting.

(5) Entering into a contract for services to be performed or for materids to be furnished in the
state by the defendant.



